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Preamble 
 
In the lead up to the November 2007 federal election AMMA, in conjunction with its Board 
Reference Group comprising senior human resources and industrial relations professionals 
drawn from the AMMA membership, compiled a number of criteria for a modern workplace 
relations system.  
 
The criteria were encapsulated in seven broad key policy areas and released in AMMA’s 
Workplace Relations Policy Scorecard Criteria in April 2007. The policy areas are: 
 

 1. National regulatory framework  
 2. Minimum standards and awards  
 3. Agreement making  
 4. Agreement processing  
 5. Industrial action and compliance  
 6. Unfair dismissal  
 7. Union right of entry  

 
In developing its criteria, AMMA considered the resources sector’s record exports, historically 
low industrial disputation and above average earnings which highlighted ‘what works’ in 
workplace relations regulation. This enabled AMMA to identify the requirements for a modern 
workplace relations system that would ensure the resources sector could continue its 
significant contribution to the Australian economy.  
 
The workplace relations requirements of the resources sector identified in the seven broad 
policy areas formed the basis of AMMA’s analysis of both the Coalition and Australian Labor 
Party’s (ALP) workplace relations policies, prior to the election of the current Labor 
government. The policy positions of the Coalition and the current government were rated on 
a five point scale of zero to four – zero being ‘no policy position put forward’ and four being 
‘policy meets AMMA requirement.’ The complete scale is reproduced below: 
 

0. No policy position put forward 
1. Policy does not meet AMMA requirement 
2. Policy addresses AMMA requirement but contains undesirable content 
3. Policy substantially addresses AMMA requirement 
4. Policy meets AMMA requirement 

 
The greater the score the more the policy meets the needs of the resources sector. The first 
analysis conducted by AMMA and released in July 2007 in An analysis of Coalition and ALP 
Workplace Relations Policies drew attention to a number of deficiencies in the ALP’s 
workplace relations policy, which received a score of 9 out of 28.  
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AMMA commented that:  
 

the ALP’s Forward with Fairness policy is seen as a transition to the past, not the future, lacks 
detail, and appears unduly influenced by a union movement that represents only 15 percent of 
the workforce.1

 
The workplace relations policy of the government considered in AMMA’s first analysis was 
limited to its policy document Forward with Fairness: Labor’s plan for fairer and more 
productive workplaces, released when it was in opposition. Recognising that the ALP had 
indicated further policy announcements would be made, AMMA released its first analysis 
prefaced with a commitment to conduct a further analysis following the release of further 
policy detail.  
 
Thus the Scorecard was revisited in September 2007 following the release of the ALP’s 
Forward with Fairness: policy implementation plan and various media announcements. 
Although the additional announcements and detail resulted in a four point improvement in the 
capacity for the ALP’s workplace relations policy to meet the needs of the resources sector, it 
remained well below satisfactory with a score of 13 out of 28. AMMA noted that an ‘urgent 
overhaul’ of the ALP’s workplace relations policy was required.2

 
The election of the ALP to government in November 2007 has necessitated revisiting the 
scorecard again and conducting a new analysis. This paper focuses solely on reassessing 
the policy of the government in the absence of a revised Coalition policy. The primary 
sources of information used when conducting this analysis are: 
 

• Forward with Fairness: Labor’s plan for fairer and more productive Australian 
workplaces; 

• Forward with Fairness: Policy Implementation Plan; 
• National Workplace Relations Ministerial Council;  
• Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008; 
• Final National Employment Standards; 
• Award modernisation request and exposure draft Modern Awards; 
• Government submission on exposure draft awards dated 10 October 2008; and 
• Julia Gillard speech to the National Press Club on 17 September 2008 and 

accompanying Fact Sheets. 
 
This latest analysis was again conducted in consultation with AMMA’s Board Reference 
Group.  The ALP’s workplace relations policy score is based on an evaluation of the 
government’s stated position, but may be reduced or increased depending on the final detail 
of the government’s substantive workplace relations legislation, due to be tabled in 
parliament in December this year.  At present, the ALP’s score has improved by a further 
four points, to a score of 18 out of 28.   
 

                                                 
1 AMMA, An analysis of Coalition and ALP workplace relations policies, April 2007, AMMA, viewed 16 September 2008, 
http://www.amma.org.au/home/publications/ammaanalysiscoalitioanalworkplacerelationspolicies(final).pdf  
2 AMMA, An analysis of Coalition and ALP Workplace Relations Policies, Revisited September 2008, AMMA, viewed 16 
September 2008, 
http://www.amma.org.au/home/publications/analysiscoalitionandalpworkplacerelationspolicies_revised3oct2007_.pdf . 
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The areas of improvement are illustrated in the following comparative table. 
 
 
Key Workplace Relations 
Needs of the Resources 
Sector 

Score as at September 
2007 

Proposed score as at 
October 2008 

National Regulatory Framework 2 3 
Minimum Standards and 
Awards 

2 3 

Agreement making 1 2 
Agreement processing 3 3 
Industrial action and compliance 3 3 
Unfair Dismissal 1 3 
Union Right of Entry 1 1 
Total 13/28 18/28 
 
 
A summary of ongoing concerns and identification of where previous concerns have been 
allayed in respect to each subject area and which explains the rating allocated is provided 
overleaf. 
 
The government has now released further details of its platform which has made the position 
somewhat clearer.  Whilst it appears to be heading in the right direction, the release of the 
government’s bill and, if passed by parliament, legislation will be the ultimate determinant of 
the government’s final score.  
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1.   National Regulatory Framework 
Criteria: 
A single national workplace relations system, without the duplication and complexity resulting 
from the interaction of six states, two territories and a federal system, is a prime requirement 
of a modern industrial relations system.  The national system should cover all employing 
entities including both constitutional corporations and unincorporated bodies. 
 
Proposed Rating: 3 (up 1 from previous scorecard) 
 
The Minister’s Press Club address on 17 September 2008 regarding the new workplace 
relations policy/legislative framework was silent on the issue of a national regulatory 
framework. 
 
However, on 23 May 2008 the Workplace Relations Ministers’ Council (“WRMC”), in ‘an 
important step towards a national workplace relations system for the private sector’ Ministers 
unanimously endorsed a set of principles that will guide the development of governance 
arrangements for a stable uniform national system.3

 
The Governance Framework is set out below: 
 

1. All governments endorse Forward with Fairness as providing the basis of a modern, 
fair and flexible workplace relations system. 

2. All governments commit to a uniform and stable national system for the private sector 
built on the following pillars: 

a) a strong, simple and enforceable safety net of minimum employment standards; 

b) genuine rights and responsibilities to ensure fairness, choice and representation 
at work, including the freedom to choose whether or not to join and be 
represented by a union or participate in collective activities; 

c) collective bargaining at the enterprise level with no provision for individual 
statutory agreements; 

d) fair and effective remedies available through an independent umpire; 

e) protection from unfair dismissal; 

f) seamless service delivery arrangements; and 

g) cooperation between all governments in the development and implementation of a 
national workplace relations system. 

                                                 
3 Communique from Australian, State, Territory and New Zealand Workplace Relations Ministers Council WRMC 76 Agenda 
Paper 9 [Joint Communique] 23 May 2008 www.workplace.gov.au/NR/rdonlyres/FEA8D1F2-B515-4686-9891-
E348D9204647/0/WRMC_76_Communique.pdf
 

5 
 

http://www.workplace.gov.au/NR/rdonlyres/FEA8D1F2-B515-4686-9891-E348D9204647/0/WRMC_76_Communique.pdf
http://www.workplace.gov.au/NR/rdonlyres/FEA8D1F2-B515-4686-9891-E348D9204647/0/WRMC_76_Communique.pdf


3. States will be able to elect if and how they opt into the national system, for example 
full referral of powers, text-based referral, mirror legislation or harmonisation.  It will 
be open to the states to include specific issues and/or particular areas in the national 
system beyond those currently covered, for example public sector employees. 

4. The WRMC will oversee the operation of a national system. 

5. All governments commit to developing a governance arrangement to deal with any 
proposal to amend legislation after 1 January 2010 when the workplace relations 
system commences operation.  Elements of the governance system may include the 
requirement to submit amendment proposals to WRMC at an early stage, that is prior 
to drafting instructions being issued.  Were such a requirement to be included, 
amendment proposals would be submitted to WRMC for consideration and 
assessment as to consistency with the pillars described in 2, noting proposals 
inconsistent with those pillars will jeopardise the continuation of the uniform national 
workplace relations system for the private sector and may lead to costs that require 
compensation. 

Whilst this is a somewhat complex exercise logistically and states' veto rights may still cause 
impediments, it is recognised progress is being made in regard to the regulatory framework, 
which is an improvement from the position that existed when this matter was assessed under 
the previous scorecard. 

 
2.   Minimum Standards and Awards 
Criteria: 
There must be a set of legislated statutory core minimum standards of general application.  
There must also be an ability to agree to hours of work that meet operational needs having 
regard to OHS and fitness for work principles. 
 
Awards should be restricted to providing a safety net of core conditions of employment in 
industry (and where relevant sub-industry) sectors.  Enterprise awards should be treated as if 
they were enterprise agreements. 
 
Proposed Rating: 3 (up 1 from previous scorecard) 
 
The government’s two-part safety net, while providing for national legislated minimum 
standard, does not meet AMMA’s requirement for a set of core minimum standards.  It will 
create 21 minimum conditions comprised of both legislation and awards and will reintroduce 
the complexity associated with having a multitude of instruments determining employee 
entitlements. 
 
The government’s policy as announced will reduce the flexibility currently available to 
employers and employees to determine their working conditions. 
 
However, the government’s decision to retain the existing standard of 38 hours per week 
plus reasonable additional hours is welcome. 
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Nevertheless, there is still room for improvement. 
 
For example, employers and employees are unable to determine by agreement reasonable 
hours of work.  Instead a number of factors have been enunciated in determining what may 
be reasonable in each case such as: 

 

i. any risk to the employee’s health and safety; 

ii. the employee’s personal circumstances, including family responsibilities; 

iii. operational requirements of the workplace; 

iv. the amount of notice provided to the employee that the additional hours are 
required or requested; 

v. whether the additional hours are on a public holiday; and 

vi. the employee’s hours of work over the preceding four week period. 

The reality is that 95 percent of the industry works in excess of a 38 hour week and 42 and 
56 hour rosters, FIFO arrangements (which by necessity mean longer working hours over a 
concentrated period)  in remote worksites are common place. 
 
Of particular concern are the ten National Employment Standards, the ability of Fair Work 
Australia (“FWA”) to vary these standards and the capacity for agreements and common law 
contracts to deviate from the minima. 
 
The National Employment Standards (“NES”) are detailed below: 
 

i. Maximum weekly hours; 

ii. Right to request flexible work arrangements; 

iii. Parental leave and related entitlements; 

iv. Annual leave; 

v. Personal/carer’s and compassionate leave; 

vi. Community service leave; 

vii. Long service leave; 

viii. Public holidays; 

ix. Notice of termination and redundancy pay; and 

x. Provision of a Fair Work Information Statement. 

A key issue is the need for flexibility to be available in respect of working hours for non-award 
employees.  AMMA estimates that between 30 percent and 50 percent of persons employed 
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in the resources sector are not bound by an award and depending on the composition of the 
$100,000 salary threshold, up to 35 percent of the resources sector could fall within the 
definition of high income earners.   In view of this it is critical for flexibility to be provided in 
the NES to allow arrangements to be put in place for different rosters and averaging of hours 
over extended periods. 
 

Award modernisation 

The Government has requested that the Australian Industrial Relations Commission (“AIRC”) 
begin the important job of creating new modern awards.   The award modernisation process 
will lead to a reduction in the number of federal awards and/or Notional Agreements 
Preserving State Awards covering a given industry. 

It is intended that modern awards will:  

• be able to build on the 10 National Employment Standards with industry-specific 
detail;  

• protect a further 10 important conditions for employees such as minimum wages, 
penalty rates, overtime and allowances;  

• promote flexible modern work practices and the efficient and productive performance 
of work; and  

• be simple to understand and easy to apply and reduce the regulatory burden on 
business.  

The Commission will develop modern awards in consultation with key stakeholders including 
unions and employer groups.   The Commission is to complete the award modernisation 
process by 31 December 2009.  

Award modernisation aims to make a complete set of modern industry-based federal awards 
that: 

• are simple and easy to understand; 
• provide a minimum safety net of enforceable terms and conditions of employment; 
• are economically sustainable; and 
• promote collective bargaining, with no provision for individual statutory agreements. 

The first stage of award modernisation is close to finalisation following the Commission’s 
release of its draft exposure awards for the priority industries, including the Mining Industry 
Award 2010. 

AMMA has submitted a comprehensive and flexible Mining Industry Safety Net Award, much 
of which is reflected in the Commission’s draft exposure award.   

Providing the final award bears strong resemblance to the draft Mining Industry Safety Net 
Award, AMMA is optimistic that the award itself may be sufficiently flexible so that some 
companies and employees may not need to revert to outdated forms of collective bargaining 
to achieve their ‘all staff’ objectives. 
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Furthermore, AMMA welcomes the government’s submission to the AIRC on the exposure 
drafts of the priority modern awards.4

In particular, AMMA strongly supports the government’s position that FWA will not be able to 
make arbitral determinations pursuant to an award dispute settlement clause unless the 
parties have consented and that FWA must also ensure that any decision arising from a 
consent arbitration does not affect the operation of the NES or a modern award or is 
inconsistent with the rights and obligations under the Act or an instrument made under the 
Act5. 

In addition AMMA welcomes that all awards will include a flexibility clause that enables an 
employer and an individual employee agree to vary the application of certain terms of awards 
to meet the needs of the employer and the individual employee.   

On balance, while there is still a need to improve the flexibility available in respect of hours of 
work for non award employees, the situation in regard to minimum standards and awards 
has improved since it was last assessed, and the scorecard has been marked up 
accordingly. 

 

3.   Agreement Making 
Criteria: 
There must be access to a broad range of agreement-making options including collective 
agreements, Greenfield agreements and statutory individual agreements, with a duration of 
up to five years. 
 
Agreements should be able to customise the conditions of employment to the needs of the 
parties and be capable of overriding awards or (in the case of individual agreements) 
collective agreements.  Agreements should not be imposed except in limited circumstances. 
 
Proposed Rating: 2 (up 1 from previous scorecard) 
 
Agreement making should be free from the mandated involvement of third parties. This 
involvement extends beyond the negotiation of an agreement and includes the potential for 
compulsory arbitration in agreement making. Arbitration, with its attendant imposition of an 
agreement on the parties by an external body, such as the AIRC or in the future, FWA, 
should only be permitted in exceptional circumstances. Those circumstances include where 
the failure of the parties to reach agreement is significantly impacting on the life, safety, or 
health of the population (or part of it) where it may cause significant damage to the Australian 
economy.   
 

                                                 
4 Australian Government Submission to the Australian Industrial Relations Commission Exposure drafts of priority modern 
awards 10 October 2008  
5 Ibid at para 56 
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The government by way of the Transition to Forward with Fairness Act 2008 has outlawed 
the making of new AWAs which are the preferred instrument of employment in the resources 
sector.  Transitional instruments known ITEAs (individual transitional employment 
agreements) can only be entered into and will expire no later than 31 December 2009, at 
which time they will no longer be available.   
 
Existing AWAs are allowed to continue to their full term as part of the transitional 
arrangements but no new AWAs can be negotiated.  However, once an AWA has expired it 
is open for third parties such as unions to notify the employer of an intention to bargain and 
then take protected industrial action in support of their claims. 
 
It is noted that employees earning $100,000 or more a year will be given the flexibility to 
negotiate their own employment arrangements. These employees will still be covered by the 
National Employment Standards and we have commented earlier in respect of additional 
flexibility required. 
 
The calculation of the $100,000 threshold will be the employee’s guaranteed ordinary 
earnings. The threshold will be indexed to annual growth in ordinary time earnings for full 
time adult employees. 
 
However they do not have the same legislative primacy as AWAs. 
 
Generally speaking common law contracts have significant shortcomings compared with 
AWAs.  They are inflexible, are subordinate to, and cannot override restrictive award 
conditions or collective agreements and offer absolutely no protection from industrial action.  
This could expose employers to breach of award claims. 
 
The government has stated that under the new system employers and employees will be 
required to bargain in good faith for a mutually acceptable outcome.  FWA will have the 
power to make orders directing parties to bargain in good faith, for example to direct parties 
to meet, disclose relevant information, consider proposals and respond to them and refrain 
from unfair or capricious conduct. 
 
However, the government is on the record6 as stating that compulsory arbitration will not be 
a feature of good faith bargaining, and that ‘arbitration will be limited to exceptional 
circumstances only – where industrial action is causing a threat to safety or health, a threat 
to the economy, or significant harm to the parties’.  
 
Should the government’s renewed commitment to agreement making without compulsory 
arbitration (subject to the very limited exceptions specified above) be reflected in the final 
legislation, this will be welcomed by AMMA.   
 
AMMA also welcomes the Enterprise Flexibility Clause under modern awards, which 
although not providing the benefits of AWAs, does provide some flexibility for individual 

                                                 
6 Address to the National Press Club by Julia Gillard, Minister for Employment and Workplace Relations 17 September 2008 – 
Part 2 A New Bargaining System 
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employees and employers to agree to vary the application of certain terms of awards to meet 
the needs of the employer and the individual employee. 
 
Whilst the specific legislative provisions have not yet been finalised, AMMA expects that the 
necessary safeguards will be expressly set out in the legislation.  It is hoped that limitations 
will apply to FWA’s powers equivalent to those that existed under the repealed s170MX of 
the Act in regards to the AIRC. 
 
The government intends to remove certain restrictions on agreement making (except for 
union bargaining fees and preference for unionists).  This will encourage claims and 
legitimise industrial action for a range of old chestnuts including union picnic days, trade 
union training leave, deduction of union fees and a rolling right of entry for union access to 
worksites.   
 
Finally the government’s ‘Better Off Overall Test’ for assessing agreements is supported by 
AMMA as it is very similar in intent and purpose to the original ‘No Disadvantage Test’, 
supported by AMMA in previous versions of the scorecard. 
 
The government’s statement that ‘Arbitration will be limited to exceptional circumstances 
only7’ is welcome and consistent with AMMA’s position and has been taken into account in 
marking up the scorecard. 
 

 
4.  Agreement Processing  

 
Criteria: 
There should be a simple administrative agreement registration process, without a 
requirement to attend a formal hearing.  Agreements should commence on signing and be 
required to meet a simple set of legislated minimum conditions. 
 
Proposed Score: 3 (unchanged) 
 
The government’s policy allows agreements to be approved ‘on the papers’ against the two-
part safety net comprising eleven legislated minimum conditions and ten minimum award 
conditions.  This is the basis of the ‘Better Off Overall Test’ in which an agreement cannot 
leave an employee worse off as against the safety net. 
 
However, an agreement cannot become operational until after it has been formally approved 
by FWA.  The process could be vulnerable to delays depending on the number of 
agreements, the review mechanism and the number of resources allocated, similar to the 
regime that existed prior to WorkChoices. 
 
With this exception the government’s position substantially meets AMMA’s requirements and 
is unchanged from previous assessments under the scorecard. 
                                                 
7 ibid 
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5.  Industrial Action and Compliance 
 
Criteria: 
The law should prohibit the taking of industrial action during the life of an agreement and 
provide readily accessible remedies to prevent or stop the taking of unlawful industrial action 
and the capacity to seek compensation. 
 
Proposed Score: 3 (unchanged) 
 
In its paper titled Constructing Lawful Workplaces: The need to retain Australia’s economic 
success by maintaining a strong industrial action compliance regime, AMMA outlined key 
areas of compliance in respect to industrial action: 
 

1. the operation of s45D and s45E within the Trade Practices Act 1974 (“TPA”) that deal 
with secondary boycotts; 

2. an ability to stop or prevent unlawful industrial action without delay; 

3. readily available civil remedies for unlawful industrial action; and 

4. an authoritative Australian Building and Construction Commissioner to police the 
building and construction industry. 

AMMA supports the government’s decision to retain existing secondary boycott provisions in 
the TPA, retain current arrangements for obtaining orders to stop or prevent industrial action, 
and to continue immediate access to the courts as a welcome commitment aimed at 
minimising damaging industrial action. 
 
It is a concern, however, that the removal of prohibited content, expansion of the traditional 
‘matters pertaining to the employment relationship’ to the relationship between employer and 
union, and capacity to bargain on a broader range of content, including union right of entry 
may give unions greater scope to take protected industrial action and put at risk Australia’s 
historically low disputation levels. 
 
AMMA also has serious concerns in respect to the government’s intentions to abolish the 
Australian Building and Construction Commission (“ABCC”) in 2010. 
 
The government has set up an enquiry under the auspices of former Federal Court judge, the 
Hon. Murray Wilcox QC, into the creation of a successor for the ABCC.  A discussion paper 
was released on 10 October 20088.  The discussion paper has questioned the need for the 
successor to the ABCC to have interrogation powers and wants its conduct independently 
monitored9. 
                                                 
8 Proposed Building and Construction Division of Fair Work Australia Discussion Paper October 2008  
http://www.workplace.gov.au/NR/rdonlyres/421EEA04-4C43-44F3-93B4-673076222DF4/0/WilcoxDiscussionPaper.pdf
 
 
9 Ibid at Para. 105 et. Seq. 
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AMMA is of the view that the ABCC has been a stunning success and industrial disputation 
has fallen exponentially in the construction industry in the last 10 years, buttressed in recent 
years by the effective functioning of the ABCC.  Any moves to water down its powers could 
see a reversion to the ‘bad old days’ in the construction industry. 
 
In addition, with the failure to restrict the content that can be included in collective 
agreements (except for compulsory union bargaining fees and preference for unionists) the 
government has effectively sanctioned industrial action in support of claims that do not 
pertain to the employment relationship, such as access to union recruitment campaigns and 
requirements to consult with unions over changes to workplace arrangements. 
 
Accordingly, the government’s policy falls short in meeting the needs of AMMA members. 

 
6.  Unfair Dismissal 
 
Criteria: 
There should be a single unfair/unlawful dismissal system, with exemptions for probationary 
employees and high income earners. The primary determinant of whether a termination is 
unfair should be confined to the merits of the case. Employers should be protected from 
vexatious and frivolous claims by providing an ability to recover costs in the case of 
unmeritorious claims. 
 
Proposed Rating: 3 (up 2 from previous scorecard) 
 
The proposal for FWA offices to be established all around Australia may encourage a culture 
of ‘ambulance chasing’.  Furthermore, there appears to be no disincentive for frivolous claims 
as it appears it will be essentially a ‘no costs’ jurisdiction. 
 
It is noted that much of the detail concerning the changes to unfair dismissal laws applies 
only to small businesses, that is those businesses with fewer than 15 employees. 
 
The government’s proposal is silent on the issue of costs and filing fees.  It is welcome that 
the government intends to keep contingency fee agents out of the unfair dismissal process.  
However, allowing representation only in exceptional circumstances where FWA decides a 
party cannot properly represent themselves is taking things too far and could undermine the 
government’s intention to deal with such matters simply and expeditiously.  It is also unclear 
how much emphasis will be placed on ‘process’ over ‘merit’ when dealing with these matters.   
 
AMMA’s position is that the system must have rigour, reasons for decisions should be 
published and parties enabled to have chosen representation and appeal rights.  
 
It is of concern that whilst employees will have to serve a six month qualifying period before 
being eligible to lodge a claim (12 months for a small business), other eligibility rules have 
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been relaxed.  Significantly casuals will have the same qualifying periods as other 
employees. Fixed-term employees will now only be excluded from making a claim when 
terminated at the end of the contract as opposed to being terminated during the term of the 
contract.   
 
It is a welcome development that the time limit for lodging a claim has been reduced to seven 
days.   
 
The major legislative changes mainly concern unfair dismissals for small business (those 
with fewer than 15 employees) such as the creation of a Fair Dismissal Code for small 
business.  It is noted that as a significant proportion of AMMA’s membership falls within this 
category, the fair dismissal code is also a welcome development. 
 
That the government has expressly indicated that it will keep contingency fee agents out of 
the unfair dismissal process should act to reduce the incidence of ‘go away money’ type 
claims and has also been taken into account in marking up the scorecard. 

 
7.  Union right of entry and access to records 
 
Criteria: 
There should be a single national right of entry law for unions, with access restricted to 
meeting the union members who have requested the meeting and where a genuine breach 
of an industrial instrument or a provision of the Workplace Relations Act 1996 (Cth) has 
occurred. 
 
Proposed rating: 1 (unchanged but may be downgraded on next review)  
 
The government has confirmed that existing right of entry laws will be retained and that union 
officials will only be allowed to enter workplaces if they have a permit and only in three 
limited circumstances: 
 

1. to investigate breaches of industrial law, awards or agreements; 

2. to hold discussions with members or eligible members; and 

3. to investigate OHS breaches. 

However with the abolition of AWAs from the industrial landscape, the right of entry 
legislation has effectively been extended in that when AWAs were operating unions could not 
enter work sites for discussion purposes or for the purposes of investigating a breach where 
the employee was covered by an AWA. 
 
By abolishing AWAs the government has effectively removed the practical operation of these 
limitations on right of entry and ridden roughshod over an employer’s and employee’s choice 
to deal directly. 
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It is also of concern that the government has specifically stated that agreements may include 
‘union related’ matters such as payroll deductions.  There is no reason that such a principle 
could not be extended to a union having ‘rolling right of entry’, which is a matter of concern.  
This is particularly so, having regard to the government’s position as enunciated in its 
submissions on the exposure drafts of the priority modern awards to the AIRC,10 which 
stipulates that right of entry for discussion purposes will be linked to coverage of an employer 
and an employee by a relevant modern award, and that entry to investigate a breach will be 
allowed where the award applies to the union. 
 
Current limitations on unions accessing time and wages records of non-union members, 
which requires AIRC approval, should also be retained.  It is AMMA’s view that the privacy of 
non-union members, who make up 86 percent of the private sector workforce, must be 
respected in future legislation. 
 
This is a move away from the traditional concepts in awards (that is where parties were 
directly bound by an award), which would appear to widen union right of entry. 
 
The system continues to allow right of entry under state OHS laws.  This is undesirable as it 
could be abused by unions to defeat the federal right of entry regime.  Accordingly, the 
government’s policies, when taken cumulatively, fall well short of the standard required to 
meet the need of AMMA members. 

                                                 
10 Australian Government Submission to the Australian Industrial Relations Commission Exposure drafts of priority modern 
awards 10 October 2008 at paras 65 and 66 
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